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Court File No.: CV-13-10279-00CL
ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PROPOSED PLAN
OF COMPROMISE OR ARRANGEMENT WITH RESPECT TO

GROWTHWORKS CANADIAN FUND LTD.
(the “APPLICANT”)

NOTICE OF MOTION
(Stay Extension Motion and

Motion to Amend and Restate the Initial Order
Returnable October 29, 2013)

The Applicants will make a motion before a judge of the Ontario Superior Court of

Justice (Commercial List) on October 29, 2013 at 10:00 a.m. or as soon after that time as the

motion can be heard at 330 University Avenue, in the City of Toronto.

THE MOTION IS FOR:

1. An Order, substantially in the form attached to the Motion Record at Tab 3 (the “Draft

Order”):

(a) if necessary, abridging the time for service of the Notice of Motion such that the

motion is properly returnable October 29, 2013 and dispensing with further

service thereof;

(b) extending the Stay Period (the “Stay Period”) as defined in paragraph 14 of the

Initial Order of the Honourable Mr. Justice Newbould dated October 1, 2013 (the

“Initial Order”), to January 15, 2014;
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(c) approving the First Report of the Monitor and the Second Report of the Monitor

(the “Second Report”) provided by FTI Consulting Canada Inc. in its capacity as

monitor of the Applicant (the “Monitor”) and the Monitor’s activities as described

therein;

(d) amending and restating the Initial Order in the form attached to the Draft Order

as Schedule “A”, including, among other things:

(i) declaring the following entities (together, the “Management Entities”)

critical suppliers to the Applicant: Growthworks WV Management Ltd. (the

“Manager”); GrowthWorks Capital Ltd. (“GWC”); and each Person

engaged or contracted by the Manager and/or GWC (not including

employees of the Manager or GWC) in connection with providing

transitional services to the Applicant on or after October 1, 2013 pursuant

to the Management Agreement (the “Management Agreement”) as

described in the affidavit of C. Ian Ross sworn September 30, 2013 and

filed in support of the initial application (the “Initial Ross Affidavit”));

(ii) staying proceedings against current and future directors of the Portfolio

Companies (as defined in the Initial Ross Affidavit, the “Portfolio

Companies”) who were or are nominated by the Applicant (the “Portfolio

Company Directors”), as set out in the draft Order;

(iii) permitting the Applicant to provide an indemnity, if it elects to do so in

consultation with the Monitor, to the Portfolio Company Directors and

providing a charge (the “Portfolio Company Directors’ Charge”) to

secure any such indemnity; and
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(e) granting such further and other relief as Counsel may request and this

Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

Stay Extension

1. On October 1, 2013, the Court granted the Initial Order, which included a stay of

proceedings as against the Applicant until and including October 31, 2013, or such later date as

the Court may order.

2. The Applicant has acted in good faith and with due diligence since the granting of the

Initial Order, including that the Applicant has been negotiating a possible merger transaction,

has been exploring possible financing options, and has been working with the Monitor and its

financial advisor, The Commercial Capital Corporation (operating as CCC Investment Banking)

to develop a process to market the business of the Applicant and to attempt to identify

transaction options that are superior to the merger transaction.

3. The Applicant seeks an extension of the Stay Period to January 15, 2014. This

extension is necessary and appropriate in the circumstances, in particular to allow the Applicant

to continue to negotiate the merger transaction, explore financing options and to solicit

competing offers.

4. The Applicants have sufficient liquidity to be able to continue operating in the ordinary

course during the requested Stay Period.

5. The Monitor and Roseway Capital S.a.r.l. (the holder of the Applicant’s secured

obligations) are supportive of the requested extension of the Stay Period.
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Amended and Restated Initial Order

(a) Critical Suppliers

6. At the time of the application for the Initial Order, the Applicant had initially sought to

have the Manager and other related parties declared critical suppliers to the Applicant as

contemplated by section 11.4 of the CCAA. However, at the request of the Manager, that

portion of the initial application was adjourned, on consent, to allow for discussions to take place

between the Applicant and the Manager.

7. The Applicant and the Manager reached an agreement with respect to (1) the scope of

the services to be provided by the Manager to the Applicant as critical transition services and (2)

the methodology for calculating and paying the Manager’s costs associated with delivering such

critical transition services. This agreement has been set out in a Critical Transition Services

Agreement, attached to the draft Amended and Restated Initial Order as Schedule “1” (the

“Critical Transition Services Agreement”).

8. The Applicant now seeks to amend the Initial Order to:

(a) Declare the Management Entities critical suppliers to the Applicant as

contemplated by section 11.4 of the CCAA in respect to the Critical Transition

Services as defined in the Critical Transition Services Agreement;

(b) Revise the Critical Supplier Charge to reference the costs provided for in the

Critical Transition Services Agreement; that is, to provide that the Critical

Supplier Charge is in an amount equal to the lesser of (a) the value of the goods

and services supplied by the Critical Supplier and received by the Applicant after

the date of the Initial Order less all amounts paid to such Critical Supplier in

4



- 5 -

respect of such goods and services; and, (b) the amount to which the Manager is

entitled to be paid under the Transition Services Agreement; and

(c) Clarify that the Critical Suppliers’ Charge remains a third-ranking charge to a

maximum of $50,000 but, to the extent the Critical Suppliers’ Charge exceeds

$50,000, such additional amount shall rank behind the Encumbrances (as

defined in the Initial Order).

9. The services set out in the Critical Transition Services Agreement are critical for a

successful restructuring.

(b) Portfolio Company Directors

10. The Applicant has, and will in the future, nominate directors to the boards of the Portfolio

Companies in its diversified portfolio. The Applicant seeks to amend and restate the Initial

Order to:

(a) stay proceedings against the Portfolio Company Directors during the Stay Period,

in the same manner as which the Initial Order provided a stay of proceedings

against directors and officers of the Applicant; and,

(b) permit the Applicant to provide an indemnity, if it elects to do so in consultation

with the Monitor, to the Portfolio Company Directors and provide a Portfolio

Company Directors’ Charge, ranking behind the Encumbrances (as defined in

the Initial Order) to secure any such indemnity;

11. These protections are similar to the protections provided to the directors and officers of

the Applicant and are provided to ensure the continued participation of Portfolio Company

Directors in the important task as the Applicant-nominated director to Portfolio Companies

during the restructuring.
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12. Providing such an indemnity will be expected by prospective directors of the Portfolio

Companies as a condition of their appointment as the nominee of the Fund on the boards of the

Portfolio Companies.

13. The proposed Amended and Restated Initial Order also incorporates the changes that

were handwritten onto the Initial Order (as amended by the above).

14. The provisions of the CCAA, including in particular sections 11.02 and 11.4, and the

inherent and equitable jurisdiction of this Court.

15. Rules 2.03, 3.02 and 37 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, as

amended; and

16. Such further and other grounds as counsel may advise and this Honourable Court may

permit.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

motion:

17. Initial Ross Affidavit;

18. Affidavit of C. Ian Ross sworn October 25, 2013;

19. The Second Report of the Monitor, to be filed; and

20. Such further and other materials as counsel may advise and this Court may permit.

6



- 7 -

October 25, 2012 McCARTHY TÉTRAULT LLP
Barristers and Solicitors
Suite 5300, Box 48
Toronto Dominion Bank Tower
Toronto-Dominion Centre
Toronto, ON M5K 1E6

Kevin McElcheran
Tel: (416) 601-7730
Fax: (416) 868-0673
Law Society No. 22119H

Heather L. Meredith
Tel: (416) 601-8342
Fax: (416) 868-0673
Law Society No. 48354R

Solicitors for the Applicants

TO: THE ATTACHED SERVICE LIST
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